Westmoreland Zoning Board of Adjustment
Draft Minutes of November 20, 2013 Meeting
These minutes were approved by the Board on December 18, 2013

Present: Chairman Peter Remy, Brian Merry, Barry Shonbeck, Russ Huntley, Nancy
Ranson, Ernie Perham.
Chairman Remy opened the meeting at 7:05 pm and directed the Board to review the
minutes of the previous meeting (September 18, 2013).
Barry Shonbeck noted a few minor typographical corrections to be made. He made a
motion to accept the minutes with the minor corrections noted. Nancy Ranson seconded
the motion and all voted in favor.
At 7:30 PM Chairman Remy opened the hearing. The business of the hearing was to
consider a motion brought by Attorney Rebecca Wagner on behalf of her clients, Patricia
Rodrigues and John Corduff to reconsider the Board’s decision of September 21, 2013 to
grant a special exception to Graves Trucking, Inc. to operate a quarry at their property off
of Old Route 12 North, Map R17 Lots 28/29.
Chairman Remy asked the ZBA clerk to read Attorney Wagner’s motion. The clerk read
the following:

After a short pause Chairman Remy asked the clerk to read Attorney Britain’s objection
to the Motion. It is as follows:
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October 28, 2013
VIA EMAIL AND FIRST CLASS MAIL
Mr. Peter Remy, Chairman
Zoning Board of Adjustment
Town of Westmoreland
780 Route 63
P.O. Box 55
Westmoreland, NH 03467

RE: Zoning Application of Graves Trucking, Inc.

Dear Mr. Remy:
Enclosed for filing please find Graves Trucking, Inc.'s Objection to Motion for
Rehearing filed by Patricia Rodrigues and John Corduff.
Very truly yours,

Timothy E. Britain
TEB/lb
Enclosure
cc:
Rebecca Wagner, Esquire (nhconservationlaw@gmail.com)
Mr. Timothy Graves, President, Graves Trucking, Inc.
Mr. Richard A. Fraser, One Source Properties & Permitting, LLC
4830-1471-5669, v. I

MEMBER OF LEGAL NETLINK ALLIANCE, AN INTERNATIONAL ALLIANCE OF INDEPENDENT LAW FIRMS

THE STATE OF NEW HAMPSHIRE
CHESHIRE, SS.

TOWN OF WESTMORELAND
ZONING BOARD OF ADJUSTMENT
IN RE:

SPECIAL EXCEPTION APPLICATION OF GRAVES TRUCKING, INC.
FOR TAX MAP R l 7, LOT 28,
OWNED BY GRAVES TRUCKING, INC.
GRAVES TRUCKING, INC.'S
OBJECTION TO MOTION FOR REHEARING FILED BY PATRICIA RODRIGUES
AND JOHN CORDUFF
NOW COMES Graves Trucking, Inc. ("Graves" or the "Applicant"), by and through its
attorneys, and respectfully objects to the document entitled "Motion for Rehearing of Graves
Trucking, Inc. Special Exception" (the "Motion"), filed on behalf of Patricia Rodrigues and John
Corduff (collectively, the "Movants"), challenging the September 18, 2013 decision of the Town
of Westmoreland Zoning Board of Adjustment (the "Board" or the "ZBA"), granting the
Applicant's application for a special exception 1 , and states as follows in support thereof:
Introduction
1.

On April 1, 201 3, Graves Trucking, Inc. filed an application for a special

exception pursuant to Article III, Section 305.1, Article V, Section 501(A) and (D), and Tables
502 and 505 of Town of Westmoreland Zoning Ordinance (the "Ordinance"), to establish and
operate a quarry on its land located off of Old Route 12 North (Tax Map R I 7, Lot 28 - the
"Property"). The Property is located partly in the Commercial/Industrial (C/I) Zone and partly in

1

Movants apparently filed their motion by email and hand del ivery on October 18, 201 3. However, Movants'
counsel did not copy undersigned counsel on her email and posted the motion by first class mai l. Undersigned
cou nsel did not receive the motion until October 24, 2013.

the Rural Residential Zone. The area of the Property in the C/I Zone is adjacent to the State of
New Hampshire railroad corridor that was formerly part of the Cheshire Branch of the Boston &
Maine Railroad (the "Railroad Corridor") and proximate to Old Route 12 North.
2.

The Board held public hearings regarding the Application for Special Exception

on June 19, 2013, June 26, 2013 (in connection with a site visit to the Property), July 24, 2013,
August 21, 2013 and September 18, 2013 (the "Public Hearings").
3.

After extensive testimony by the Applicant and its experts, and after hearing

arguments presented by both the Applicant and the Movants, on September 18 the Board
evaluated the evidence, considered the arguments, deliberated, and unanimously voted to grant
the special exception requested by Graves.

Legal Standard for Granting a Motion for Rehearing
4.

Pursuant to N.H. RSA 677:2, the Board should only allow a rehearing if there is

good reason for a new hearing stated in the motion. See N.H. RSA 677:2. It is well-settled that
"no purpose is served by granting a rehearing unless the petitioner claims a technical error has
been made to his detriment or he or she can produce new evidence that was not available to him
at the time of the first hearing. The evidence might reflect a change in conditions that took place
since the first hearing or information that was unobtainable because of the absence of key people,
or for other valid reasons." See The Board of Adjustment in New Hampshire, Office of Energy
and Planning, Revised October, 2012, at Pages IV-4 through IV-5.
5.

"The reasons for granting a rehearing should be compelling ones; the board has

no right to reopen a case based on the same set of facts unless it is convinced that an injustice
would otherwise be created." Id. At Page IV-5.

Indeed, "[a] person has a right to apply for a

rehearing and the board has the authority to grant it. However, the board is not required to grant
2

the rehearing and should use its judgment in deciding whether justice will be served by so doing.
In tryi ng to be fair to a person asking for a rehearing, the board may be unfai r to others who
will be forced to defend their interests for a second time." Id., at Page IV-4 (Emphasis added).
6.

The Movants have identified no new evidence or information which was not

available to them on and prior to September 18, 2013, nor have they identified any prejudicial
legal or technical error.
No Grounds Exist for a Rehearing
7.

The Movants, whose residence is located in the C/I Zone, first argue that the

Property is not an appropriate location for a quarry because it is landlocked. See Motion at Page
2. However, this argument is of no merit since (a) Graves has both easement and license right to
access a public highway; and (b) on July 24, 2014 the Board granted variance relief to Grave
from the frontage and driveway location requirements of the Ordinance. As evidenced by the
uses permitted by the Ordinance, the Town of Westmoreland long ago legislatively determined
that the quarry use requested by Graves was appropriate for this location.
8.

The Movants next argue that the Board improperly determined that Property was

an appropriate location for a quarry because the Board took into consideration other commercial
uses of surrounding properties. See Motion at Page 2. In particular, the Movants claims that the
Board should not have considered the existing gravel pit located on land owned by The George
R. Graves Trust in Walpole, New Hampshire (the "George Graves Property"), which is adjacent
to the Property. The Board's evaluation of this and other surrounding uses was clearly
appropriate because the George Graves Property has been continuously used as a gravel pit and
rock crushing plant for over 25 years, with Old Route 12 North as the primary trucking route for
the transport of materials. The commercial activities associated with the proposed use of the
Property as a quarry are identical to those associated with a gravel pit. It is also important to
3

note that almost all of the residential properties along Old Route 12 North were constructed after
gravel operations commenced on the George Graves Property. The Movants purchased their
house in 1996, while gravel operations on the George Graves Property had been ongoing for
approximately 8 years.
9.

In response, the Movants claim that a quarry use is different from a gravel pit use

because blasting may be used to establish and operate a quarry. See Motion at Page 3. While
technically true, the Movants overstate the distinction. The Movants presented no expert or other
professional testimony in support of their claims. In contrast, testimony presented by Graves'
noise and blasting experts clearly established that the blasting activities associated with the
proposed quarry use by Graves would be infrequent (blasting is expected to be limited to 2-3
shots per year), and each blast would be of an extremely limited duration (less than one second),
and the blasting would be conducted in compliance with the Ordinance. The Movants therefore
attempt to argue that the noise associated with blasting is a permanent use. See Motion at Page
5. However, the Movants' argument conflates rare temporary activities associated with a use
with an actual primary and permanent use. The permanent use of the Property is not blasting but
rather the operation of a quarry which largely involves the loading and removal of rock, the same
type of activities associated with a gravel pit. Almost all of the material removed from the
Property will be trucked over internal road on the Property to the George Graves Property for
processing. Finished materials will be trucked from the George Graves Property over Old Route
12 North in accordance with current activities.
10.

The Movants next argue that the Property is not an appropriate location for a

quarry because there is a stratified drift aquifer underlying the Property according to the Town's
Water Resources Map. See Motion at Page 3. Once again, however, the Movants are wrong, as
experts for Graves demonstrated that the alleged aquifer is actually located to the south and west
4

of the Property. The map included within Graves' application (Page 35) is the map required to
be used by the State of New Hampshire Department of Environmental Services for Alteration of
Terrain Permits. This map clearly shows that the closest aquifer to the Property is the
Connecticut River. Moreover, the Alteration of Terrain Bureau within the State of New
Hampshire Department of Environmental Services has already determined that the proposed quarry
use would have no detrimental impact to water resources in the area and therefore has issued
an Alteration of Terrain Permit for the project. As before, the Movants presented no expert
testimony in support of their claims.
11.

Next the Movants argue that the Board erred by determining that there would be

no reduction in value to surrounding properties from the proposed quarry use. The Movant's
arguments are mere speculation. Further, the Movants once again presented no expert or other
professional testimony in support of their claims. The Board properly concluded that granting
the special exception would have no adverse impact to surrounding property values.
12.

Finally, the Movants argue that the Board erred by determining that there would

be no nuisance to vehicles or pedestrians. In connection with this argument, the Movants claim,
without any expert or professional evidence, that the quarry would increase traffic on Old Route
12 North. As stated above, almost all of the material removed from the Property will be trucked
over internal road on the Property to the George Graves Property for processing. Truck traffic
from the George Graves Property over Old Route 12 North will remain at existing historical
levels.
13.

In terms of impacts to pedestrians, the Movants' claims are again without merit.

Apart from the fact that the Movants presented no details as to the nature and level of use of the
Railroad Corridor for public recreation, the Movants' argument overlooks the fact that the
Railroad Corridor is owned by the State of New Hampshire and that the State granted crossing
5

permits to Graves and George Graves to cross the Railroad Corridor with commercial vehicles in
connection with commercial gravel pit activities. As such, the actual property owner (the State),
who would generate virtually all of the pedestrian traffic for the area, did not object to the
application for special exception and facilitated the same with the crossing agreement. This
stands as strong evidence of a lack of hazard to pedestrians.
14.

In summary, the Board thoughtfully considered all of the issues set forth in the

Motion during its deliberations on September 18, 2013 and fully and properly evaluated the
criteria appropriate to the requested special exception.
15.

For the foregoing reasons, the Motion is entirely devoid of merit and must be

denied.
Incorporation by Reference
16.

The Applicant hereby incorporates by reference the contents of its application and

the attachments, as well as all verbal and written comments made by Tim Graves, Dick Fraser,
Tom Key and Peter Hicks during the Public Hearings.
Reservation of Rights
17.

The Applicant hereby reserves the right to amend and/or supplement

the

arguments made in this objection, orally or in writing, and to raise any additional arguments, at
future hearings and/or proceedings on the Motion or otherwise.
WHEREFORE, the Applicants respectfully request that this Honorable Board:
1.

DENY the Motion for Rehearing; and

2.

Grant such other and further relief as is just, equitable and appropriate.
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Respectfully submitted,
GRAVES TRUCKING, INC.
By and through its Attorneys,
CLEVELAND, WATERS AND BASS, P.A.

Date: October 28, 2013
Ti mot hy E. Britain NH Bar #0332
Two Capital Plaza
P.O. Box 1137
Concord, NH 03302-1137
603-224-7761

CERTIFICATE OF SERVICE
I herby certify that I mailed a copy of the foregoing pleading to Rebecca
1
Wagner, Esquire, counsel for the Movants,
h this 28 day of October, 2013.

When the clerk had finished reading both documents Attorney Britain asked as a
point of order for the record the date when Attorney Wagner’s motion had been
filed with the Westmoreland town Office. Chairman Remy said that he, too, had
been wondering when the motion had been filed. He asked the clerk to check
the date on the document she had read.
The clerk stated that it had been stamped October 21st by the town’s
administrative assistant. The clerk said that her e-mail document had been
delivered over the internet on October 18th, the last day of the deadline for filing.
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Attorney Wagner certified that she had hand delivered the motion to the town
hall on Friday, October 18th to the person sitting in the town office.
Attorney Britain quoted case law to the Boards members which said that they
must deny a re-hearing if the motion is not submitted within the thirty day period
starting with the notice of decision.
Mr. Remy asked the Board members for their thoughts in order to reach
consensus whether to accept the motion since the date of its delivery had been
stamped outside of the 30 day period.
Mr. Merry asked if the Board could hear the merits of the case and determine
later whether the deadline had been met or not. He, himself, would prefer to
hear the arguments of the motion and the arguments against the motion that
night. Mr. Huntley and Mr. Shonbeck agreed with Mr. Merry. Ms. Ranson and
Chairman Remy also agreed to hear the merits of the case and deal with the date
the motion was delivered at a later time.
Chairman Remy directed the Board to consider Attorney Wagner’s objections
beginning with the appropriateness of the site.
Mr. Merry said that he had concluded through the site visit and all of the
testimony that it was an appropriate site.
Mr. Huntley said that he did not see anything new or different in Attorney
Wagner’s arguments.
Chairman Remy agreed that he did not see anything new in Attorney Wagner’s
objections. He said that only one set of witnesses had been called and they
spoke in favor of the proposal. Perhaps there could have been arguments against
the proposal but they were not heard from. Mr. Shonbeck and Ms. Ranson
agreed that they did not see any new arguments in the motion. Chairman Remy
called for a motion.
Mr. Huntley moved to deny the motion for a re-hearing.
Ms. Ranson seconded the motion. All voted in favor of denying the motion.
8

Mr. Remy asked Attorney Britain to go over the case law which applied to the 30
day deadline. Attorney Britain went over two cases.
In the first case, Cardinal Development, the petitioner’s attorney filed or faxed
the motion for re-hearing on the 30th day after 5:00 pm and although no time is
exactly stated in the statute, the court ruled that after the end of business hours
was not timely filed. The Superior court ruled it did not have jurisdiction to hear
the case.
A more recent case deals with when one starts counting the 30 days. In this case
no written decision was issued until a couple of weeks after the hearing and the
petitioners started counting the thirty days from the day the written decision was
posted. The court ruled that it was filed untimely because it should have started
the thirty days from the day after the hearing.
The ZBA clerk asked for direction in how the decision should be noticed, on the
merits of the case or on the date discrepancy. It was agreed that it should be
noticed on the merits of the case.
Mr. Merry urged that the Board try to discover the discrepancy between the
stamped date on the hand delivered motion and the testimony of Attorney
Wagner.
Attorney Wagner said that it is important to find out because it will affect the
timing of any appeal to the Superior Court.
Mr. Shonbeck made a motion to adjourn at 8:30 pm.
Mr. Huntley seconded.
All voted in favor of adjournment.

Respectfully submitted by Jacqueline Cleary, Zoning Board Clerk
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